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Via Federal Express

November 18, 1998

The Honorable WilliamE. Kennard
Chairman
Federal Commurtications Commission
1919 M Street, N.W., Room 814
Washington, D.C. 20554

Re: CC Docket Nos. :!:!!i98:,19: 9~-~~3;."tJ.l,;:.'3:S0,:; .

As you know, last Friday the FCC'fouhd th8t~IE'sADSl.service'VVI'lichPbtmitaintOrrtlaticm
service providers ("ISPs") to provide their end usercU$to1Y)ers wittl high~sP8edacc~stothelnteme1tisah
interstate service that is properly tariffed at'the'f~eraiJe.~~1~1;,fn',thatr·Gn'APP-,TlKiff'..Q~,.~,~,
Commission posed the question presented as "how .lntemettFaffic·fits'withil),our existiJlg,~tpry

framework." The FCC concluded that the jurisdIctional nature of ADSlsfH'Yic8isdete~mined-by. 'the
originating point of the ISP's customer, and thelikelymUltiptepojn~fr.om whiqh' the,> I~Win't&trieve
information requested by that end user. 'Under this "iew,the ,GTE ADm. TariffOrdE}f dttteOPine,dt1:t!ttthe
communications services used by the end user. d()n~. rermi~~.at the ,tsP·~~()CalserVer."OYtcontinue. to
the ultimate destination or destinations, very oftenatadistentlntemetw8bsfteaQc?~seifbytheenduser;'"
Thus, the Commission views ISP traffic as "acontinlJoU$transmisskJri'from'the eodtlsef'to>,a distant Internet
site.". In essence, the FCC for the first time has cl~sified thelSP'sbusinttss,-npt as an unregulated
information service, but as part and parcel of an end:-io~(mdcommunic8tlonsservtcethat is subject to the
FCC's full regulatory jurisdiction.

Epoch is deeply troubled and concerned about ,the implications of the FCC's thinking in tne
GTE ADSL Tariff Order. Based on its understanding of the relevant precedent Epoch disagrees with the
Commission's view that GTE's ADSL service offering is inherently iotef$tate. More to the point, however, to'
the extent the FCC now is considering the proper.jurisdictionalnature:ofJocal1ydialed celiis terminating to an.
ISP's point of presence, such as a server or modem pool, witl'tin-a'iocal exchange are"a; there can be no
doubt but that such calls are jurisdictionally local. For the last twenty years, ,culminating with the
Telecommunications Act of 1996, the federal government consist'entfynas yiewed Il;)Ps,as end users, nQ!
common carriers, and has deemed-the information services industry off-limit,s to common carrier-type
regulation. Unfortunately, the GTE ADSL Tariff Order does not appearto,tecognizethat u.,prokenstring of
precedent. Indeed, the Commission's fundamental factual error in the GTE Order ~ equating Internet service
providers with IXCs, rather than with other ordinary business end users -- would be c'ompounded
exponentially if applied to dial-up, circuit-switched traffic.to ISPs.

Dear Mr. Kennard:

Epoch Internet (Epoch) wouldtike t() $(pr8$$itsP'OfoW1dQoric~m.~ut}~outOOme;C;t'i('
recent tariff decision by the Commission, and the ~tentia1io~tetm"iri1pIi(;a~fottf)i$(:ountry'siyjbtaflt'
information services and Internet-based industries:~·tn. p~~ular;;~ qr.9'..s''ilOunpt~.t~ anvliCtioh'
which could lead to, or have the effect of, inviting feder~l oorm:ncm p~rri~r-tvPe'reQw.tlOnof tr1ff~nte~ •..... >
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In that regard, Epoch believes that the california Public Utilities eo!l1m;ssion--one of
twenty-three state commissions, along with three federal courts, unanimously to find th(Stcanito)SPs.~e
local in nature -- got this issue exactly right. The California PUC asked the flin~~ntfiil,.queStion-intt'ie

1 In the Matter of GTE Telephone Operating Cos., GTOC Tariff No.1, GTOC Tr.ansmittal,'No. 1.148,
Memorandum Opinion and Order, CC Docket No. 98-79, issued OctOber 30.., 1~98 ~"G1" e;~ 'TIfJ!f;',,~ .,,"
Order"). No QfCopiea·ret'd, " ", " .
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proper way: whether "this network of computer systems compnsmg thelntemet· can properly be .
characterized as a telecommunications network for purposes of measuring thetermrnationpomt of· a
telephone call to access the Internet through an ISP."2 In a carefully reasoned andw8l1-siJpporteddecision,
the PUC convincingly answered "No." The FCC should reach the very same conclusion.

This debate over the proper regulatory treatment .of dial-up traffic to ISPs -~ ana the Internet
generally -- is not a mere academic exercise. Over the past twenty years, the United States .has benefited
enormously from far-sighted government policies designed to prevent the information. service· 'market from
being burdened by unnecessary and costly common carrier-type regulation. In the Telecomrhunications Act,
Congress recognized as a matter of law that the government must· "preserve the ·vibrantend cOl1lJ)8titive
free market that presently exists for the Internet and other interactive computer services, unfettered by
Federal or State regulation."3 Thanks to this kind of philosophy, information services have not been subject
to excessive, subsidy-laden access charges, or universal service obligations, or tariffing requirements, or
intrusive governmental oversight. Partly as a result, the Internet in recent years has been able to explode·
onto the American scene with a power and appeal to consumers unmatched ih recent history. Indeed~
Epoch would argue that much of this country's continued economic growth and success in the future will
ride on the continued growth and success of the Internet.

Within that context, the Commission must consider the impact of its decision making, bQth
on residential c.onsumers and the Internet alike. In particular, if any. FCC decision leads Jo flat-rated Jocal
calls becoming per-minute toll calls, consumers will pay significantly more money to phone cbmpanies just to
be able to reach their local ISP. As the Internet becomes too expensive .for manyconsurn,ers, 'usage
inevitably will drop, and the unlimited prospects for electronic commerce will suffer accordingly. No federal.
policymaker should desire the resulting "digital divide" between "Information Haves" and "Have Nots,"
Further, any FCC action perceived to be inviting federal common carrier-type regulation of ISPs, arid denying
them competitive choices for local service, puts the very success of the Internet at considerable risk.

In the collective words of Commissioners Furchtgott-Roth and Tristani criticizing the
reasoning in the GTE ADSL Tariff Order, the issue of the jurisdictional nature of traffiqterminatmg tolSPs is
"of enormous importance to many businesses, industries and consumers today, and doubtlessly many more
tomorrow. " Epoch wholeheartedly agrees with this assessment, and urges the Commission to carefully and
cautiously evaluate the likely negative impact on consumers and the information services industry before
proceeding with any jurisdictional decision that ~hreatens the unfettered and regulation-free nature of the
Internet.

~
Scott Purcell
President

cc: Commissioner Susan P. Ness (Room 832)
Commissioner Harold W. Furchtgott-Roth (Room 802)
Commissioner Michael K.Powell (Room 844)
Commissioner Gloria Tristani (Room 826)
Kathy Brown, Chief of Staff, Chairman Kennard (Room 814)
Larry Strickling, Chief, Common Carrier Bureau (Room 500)

2 See Public Utilities Commission of the State of California, Rulemaking 95-04-043, In'lestigation95~04­
044, Decision 98-10-057, dated October 22, 1998 (slip op.), at 7.

3 47 U.S.C. Section 230(b)(2).


